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F E A T U R E

2016 will be remembered by many
licensees as a year of big change.
There were adjustments in the mar-
ket, the introduction of new taxes for
foreign buyers and, perhaps most sig-
nificantly, the loss of self-regulation
for real estate licensees. Although this
may be a disappointment to licensees,
it is also an opportunity for improve-
ment. 
It’s likely that many of the changes
recommended by the Independent
Task Force and being implemented
by the Real Estate Council will result
in fewer claims against licensees.
Taking extra care in giving high quality
and professional service to your clients

A Year to Remember

is more important than ever as the
industry works hard to build public
confidence.
It is expected the Real Estate Errors
and Omissions Insurance Corporation
(E&O) will have opened approximately
362 new claims in 2016, an increase
of 11% over 2015 (see Figure 1). There
are currently 528 open files with 70%
of those in litigation (see Figure 2,
page 2). To save costs, 62% of litigation
claims are being handled in house by
E&O’s staff lawyers. 
Small claims actions now account
for 24% of the litigation claims,with
76% in Supreme Court. As the mon-
etary limit for small claims is $25,000,
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the majority of files in litigation are
disputes that could exceed that amount.
In an effort to create a more timely
and cost-effective way to resolve
disputes, the provincial government

Figure 1

continues to page 2



2

R I SK  REPORT  DECEMBER  20 16

2016’s Five Most
Expensive Claims

1
2
3

4
5

Non-disclosure/
misrepresentation: 
A seller’s agent was alleged
to have misrepresented or
failed to disclose water
ingress damage.
Total, including legal costs:
$695,000.

Negligence:
It was alleged that a strata
manager was negligent
in failing to exercise an
option for the benefit of
the strata corporation.
Total, including legal costs:
$480,000.

Negligent or fraudulent
misrepresentation:
A limited dual agent was
alleged to have misrepre-
sented the development
potential of lots and to have
induced buyers into paying
inflated prices. The claims
were dismissed after a
lengthy trial.
Total, including legal costs:
$435,000.

Breach of fiduciary
duty/negligence:
Buyers alleged a limited
dual agent failed to disclose
information and failed to
explain the nature of and
risks in a complicated
agreement for sale.
Total, including legal costs:
$405,000.

Negligent
misrepresentation:   
A seller claimed that a
limited dual agent failed
to properly advise on price.
Total, including legal costs:
$209,000.

introduced the Civil Resolution
Tribunal (CRT), an online tribunal
for resolving strata and low-value small
claims disputes. 
When the legislation was first
introduced, there was no allowance
for insurers of parties to a lawsuit
to represent their insureds, either
through counsel or any other repre-
sentative. For real estate licensees
named as defendants in the CRT

process, E&O’s ability to represent
licensees would have been limited.
Accordingly, E&O made submissions
to the government seeking a change
to legislation so that insurers would
be allowed to represent their insureds.
Our voices were heard as the rules for
the CRT that came out in July allowed
for such representation, thus enabling
E&O’s staff lawyers to represent our
insureds in CRT disputes. The CRT
expects to begin handling low-value
small claims cases in early 2017.

Figure 2
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Tax Claims and How to Avoid Them
Scott Twining’s article (see page 3) on recent and expected changes in tax laws
illustrates some of the problems faced by licensees who have had claims advanced
against them for giving bad advice or incorrect information about the taxes that
may be payable in a real estate transaction. E&O has had more than 20 such claims
reported in the last two and a half years. Here are some examples of actual
claims and how they could have been avoided:

Giving incorrect information
• A buyer alleged that their agent assured them that the foreign buyer’s tax
would not apply to them when it did.
• A buyer claimed the seller’s agent failed to disclose that GST would have
to be paid on the sale of recreational property.
• A buyer alleged that their agent gave them incorrect information about
the terms of the contract and who would be responsible for paying GST. 

Avoid this type of claim by not acting outside your area of expertise. Whether
a tax applies to your transaction or not can be a complicated question involving
the nature of the property, whether it has been used for commercial purposes or
the use or intended use of the property. Asking questions to spot the issues will
help your client know there is a question on whether or not taxes apply, and you
can recommend that they get advice from the appropriate expert.

Failure to properly draft the contract  
• A seller alleged their agent drafted the contract incorrectly, making the
seller responsible to pay GST when that was not intended.
• A buyer’s agent failed to address GST in the contract, resulting in the buyer
refusing to complete and prolonged litigation between the parties.

continues to page 5
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Recent changes to the Property
Transfer Tax Act respecting “foreign
entities” have the potential to lead
to increased litigation in the years to
come, as purchasers of residential
property face additional tax exposure
that they may not have contemplated
when entering into contracts to buy
property.
In some cases, buyers who are
subject to the new tax may refuse to
complete their purchase on the basis
that the change in the tax regime has
fundamentally altered the terms of
the purchase agreement, rendering the
contract unenforceable – a concept
in law known as “frustration.” Such
defaults or threatened defaults may in
turn lead to legal liability for sellers
who have committed to purchasing
other property with the expectation
that they will be able to use the sale
proceeds toward the purchase. 
While it remains to be seen how
things will play out, the changes over
the last year give us a reason to re-
flect again on a licensee’s duty to be
informed about essential facts that
could affect market conditions, such
as current or pending tax legislation,
and to consider practical steps that
licensees can adopt to reduce their
risk of being named in a lawsuit.
Under the 2016 version of the
Canadian Real Estate Association’s
(CREA) REALTOR® Code, licensees
have a duty to be aware of current
and pending legislation, including
tax legislation, which could affect
trading conditions in the marketplace
(Article 1). In addition, Article 7 of the
Code states that licensees shall, “prior
to the signing of any agreement, fully
inform the signing party regarding
the type of expenses directly related

to the real estate transaction for which
that party may normally be liable.”
Such provisions support the conclu-
sion, as has been found in the case
authorities, that licensees have a duty
to gather relevant information about
the property and its purchase, and
that such information may extend to
the taxes applicable to the purchase
and payable on completion.

The decision of Justice Hood in
Sainsbury v. Nanaimo Realty Co. Ltd.,
1993 CanLII 285, provides a good
example of a case where a licensee
was held liable for giving incorrect
tax advice to a client at a time when
another new tax regime had recently
been implemented (the GST) and
there was considerable uncertainty
in the marketplace as to what type of
transactions would be subject to the
new tax.
The plaintiff in Sainsbury retained
the brokerage to assist him in purchas-
ing acreage property in the Yellow Point
area of Vancouver Island. At the time
of the retainer, (March 1991), the GST
had been in force for only about four
months – about the same amount of
time as the new 15% property trans-
fer tax on foreign entities has been in
force now. 
The plaintiff testified that he had
explained his family situation to his
agent, Mr. A, including the fact that
he could not afford to pay more than
$260,000 for a property. At a viewing
of the property, the plaintiff had a
brief discussion with Mr. A, during

which he asked what the total expen-
diture would be to purchase the
property, listing the known items
such as price, commission, tax and
legal fees. During this conversation,
the plaintiff’s wife asked Mr. A, “What
about the new GST?” to which Mr. A
responded that, “No GST would be
involved because it was old land
and the GST only applied to new
subdivisions.”
Following acceptance of the offer,
the plaintiff took the contract of pur-
chase and sale to his lawyer to review.
The lawyer wrote to the plaintiff about
10 days later expressing concern that
the transaction might be subject to
GST and recommending that the
plaintiff consult with a tax account-
ant specializing in GST. The lawyer
concluded his letter as follows: “In
my view it is imperative that you get a
firm handle on the GST implication
of the transaction as soon as possible
in the event that GST, if payable, can
somehow be avoided by amending
the transaction.” 
Revenue Canada determined that
the transaction was subject to GST
and the plaintiff was required to pay
$19,600 in tax upon completion. The
plaintiff then sued the brokerage to
recover damages on the basis that the
agent had made a negligent misrep-
resentation that GST was not payable.
Justice Hood found that the elements
of the cause of action for negligent
misrepresentation had been made
out and made the following comments
regarding the standard of care of
a licensee in the circumstances:
“They … are specialists in a particular
field and the plaintiffs were entitled to
rely upon them to discharge the duty
owed to them as such specialists.

continues to page 4
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This included gathering information
relevant to the property, and to its
purchase, and, in particular, accurate
information requests by the plaintiff.” 
Mr. Justice Hood went on to say that
the licensee’s “skill and knowledge
pertained to the sale and purchase of
real property, and in my opinion the
plaintiffs were entitled to assume
that he would know whether or not
the GST applied to the sale of the
property; [and] that if he did not know
he would make that clear to them.”
[Emphasis added]
The Sainsbury case offers a useful
cautionary tale of what can go wrong
when licensees are involved in real
estate transactions where the tax
implications are uncertain. The Code
provisions mentioned above, suggest
that a licensee has a duty to be informed
about applicable tax legislation, but the
Code and the case law do not require
licensees to become tax experts or to
opine on areas of tax liability that are
the subject of specialized disciplines,
such as tax accounting. 
Indeed, Article 10 of the REALTOR®
Code specifically requires licensees
to encourage their clients to seek
outside professional advice where the
transaction concerns matters going
beyond the licensee’s own personal
competence. As Justice Hood’s com-
ments make clear, the brokerage in
the Sainsbury case could have avoided
liability had the licensee merely done
what the plaintiff’s lawyer did upon
reviewing the contract of purchase
and sale, and recommended that
the plaintiff consult with a tax expert
specializing in GST before commit-
ting to the purchase. 
Misrepresenting the tax implica-
tions of a real estate transaction can
give rise to liability, but failing to alert
a client to the potential tax exposure
may also amount to negligence in
certain cases. Licensees should have
a general understanding of the types
of transactions that might attract
taxes in order to ensure that buyers
have the opportunity to investigate
further before committing to a pur-

chase. Always, in such situations it
is important to take steps to transfer
the potential liability risk to other
professionals, by recommending that
the client consult with a lawyer or tax
accountant before proceeding. 
With this caution in mind, the fol-
lowing is a brief discussion of the tax
legislation that might apply in certain
transactions.

1. Goods and Services Tax
In general terms, a buyer is liable
to pay GST on transactions involving
new residential housing and “sub-
stantially renovated” residential
housing. The tax, if it applies, is payable
on the full purchase price, including
the cost of related services such as
legal fees incurred in connection with
the purchase.
GST may also apply where prop-
erty is being used for a commercial
purpose, such as a “hotel” where the
property is available for nightly rentals.

Although it is usually the case that
“used” residential housing is not sub-
ject to the tax, provided it has not
been substantially renovated, the
seller’s status and use of a property
will determine if GST is payable, and
this may be the case if the property is
being used for a commercial activity
or the seller has claimed GST input
tax credits in respect of the property. 
If GST is payable on a transaction,
it is the buyer’s obligation to pay
the tax and the seller’s obligation to
collect the tax and remit to the Gov-
ernment. Where the buyer wishes to
avoid liability for GST, the contract
must include a representation or
warranty given by the seller in which
the seller commits to pay the GST.
With such clauses, it is advisable to
have the clause reviewed by a lawyer
before finalizing the contract. 

2. Amendments to the Property
Transfer Tax Act re: Foreign
Entities

Starting August 2, 2016, “foreign
entities” who purchase residential
property in the Greater Vancouver
Regional District  are subject to an
additional property transfer tax of
15% of the fair market value of the
foreign entity’s proportionate share
of the property.
The additional tax applies only to
residential properties and does not
apply to non-residential property.

For the purposes of the tax, “foreign
entities” are foreign nationals, for-
eign corporations or taxable trustees.
A foreign national is a transferee who
is not a Canadian citizen or a perma-
nent resident of Canada. A foreign
corporation is a transferee that is a
corporation (a) not incorporated in
Canada; or (b) incorporated in Canada,
but controlled in whole or in part by
a foreign national or other foreign
corporation, unless the shares of the
corporation are listed on a Canadian
stock exchange. A taxable trustee is a
trustee that is a “foreign national” or
a “foreign corporation,” or a benefi-
ciary of a trust that is a beneficiary
of a trust that is a foreign national or
a foreign corporation.
The imposition of this new tax on
“foreign entities” underlies the im-
portance of knowing the identity of
your client before you start perform-
ing real estate services on their behalf.
The Financial Transactions and Reports
Analysis Centre of Canada (FINTRAC)
rules require licensees to confirm
client identity through reference
to an individual’s birth certificate,
driver’s licence, passport, record of
landing, permanent resident card or
other similar document, which may
disclose whether or not the client is
a foreign national. When dealing
with a corporate client or taxable
trustee, the determination of whether
or not the additional transfer tax

continued from page 3
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Our mission is to provide adequate cost-

effective professional liability insurance

for the protection of real estate licensees

and thereby the public.

MISS ION  STATEMENT
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applies is more uncertain, and it would
be prudent in such circumstances
to recommend that the client obtain
independent legal or tax advice re-
garding their status and potential
tax liability.
3. Empty Home Tax
Commencing January 1, 2017, the City
of Vancouver will impose a vacancy
tax of 1% of the assessed value of
residential property that is not a
principal residence or is not rented
out for at least six months of the year.
The Vacancy Tax Bylaw also requires
that tenancies be for periods of 30 days
or longer, so as to prevent owners from
avoiding the tax through short-term
rentals such as Air BNB and VRBO.
Licensees representing clients who
reside elsewhere and are looking to
purchase a second property in the City
of Vancouver will want to advise clients
to obtain independent legal or tax
advice regarding the application of the
tax to their individual circumstances.

When asked about completing his
income tax form, Albert Einstein noted
that, “This is a question too difficult
for a mathematician; it should be
asked of a philosopher.” The applica-
tion of tax legislation is a notoriously
difficult and nuanced area of the law,
and licensees are best to avoid offer-
ing advice on tax exposure even in 
circumstances where the answer may
seem obvious. 

This is especially the case in times
where the tax legislation is changing
and the application of the new taxes
in different scenarios has yet to be
settled in the courts. The Code and
the case law require licensees to be
generally aware of the tax legisla-
tion, but only insofar as is necessary
to alert clients to the potential for tax
liability and to recommend that they
obtain expert advice.

THE CODE AND THE CASE LAW

REQUIRE LICENSEES TO BE

GENERALLY AWARE OF THE TAX

LEGISLATION

continued from page 4

E&O is pleased to welcome Oana Hyatt
to our team. After clerking with the
Supreme Court of BC and articling
with Borden Ladner Gervais LLP,
Ms. Hyatt was called to the Bar in 2009.
She worked as an associate with
Killam Cordell Murray for seven
years, handling professional liability
matters for real estate licensees and
other professionals, as well as general
insurance and commercial litigation.

New Staff Lawyer

• A licensee miscalculated the GST owing and failed to properly account for
rebates or developer’s credits in the contract.

Avoid this type of claim by ensuring that the contract clearly and accurately sets
out the agreement between the parties. If it is unusually complicated, suggest your
client get legal advice before entering into an unconditional deal.
Although not all of the above claims resulted in indemnity payments to
the claimants, all resulted in stress and uncertainty for the licensees involved.
Following best practices will help you to avoid this.

Tax Claims
continued from page 2


